
Concerted bids on a railway procurement 
 
The Railway of Moldova has initiated a procurement procedure for diagnostic services for 
carriages with three lots. For these lots, two economic operators with one and the same partner 
and beneficiary - the Russian citizen Bitiutskii Nikita - submitted tenders. They are Centrul pentru 
testare nondistructivă (English: Center for Non-Destructive Testing Ltd) and "Экспертный Центр 
вагоностроения" (English: Expert Center for Carriage Manufacturing) OOO. 
 

 
 
According to the extract submitted from the Single State Register of Legal Entities of the Russian 
Federation, Bitiutskii Nikita is the sole partner and administrator of Expert Center for Carriage 
Manufacturing OOO: 
 
 
 
 
 
 



 
At the same time, according to the State Register of Legal Entities of the Republic of Moldova, 
"Center for Non-destructive Testing" Ltd. is owned by the same Bitiutskii Nikita: 
 

 
 

For Lot 1, the winning bid was declared "Centre for Non-Destructive Testing" Ltd., and another 
economic operator filed a complaint with the National Agency for Solving Complaints (ANSC), 
where it objected to the submission of concerted bids. The representative of the Association for 
Efficient and Accountable Governance (AGER) attended the meeting to examine this objection. 



The AGER team considers it unacceptable that affiliated companies participate in the same public 
procurement procedures. It is obvious that this causes rigging of the procurement procedure, and 
in this way circumvents the principle that each economic operator submit only one tender. 
Protecting this principle allows many competitive advantages to be gained. 

However, at the moment we note that there is no effective mechanism to combat this 
phenomenon, both in the context of procurements regulated by Law No. 131/2015 and in the case 
of utility procurements, such as this one, regulated by Law No. 74/2020. 

AGER has referred similar cases to the Competition Council, but the authority refuses to find anti-
competitive agreements, citing Article 5 para. (4) of the Competition Law no. 183/2012, which 
states that: "Agreements concluded between dependent undertakings do not qualify as anti-
competitive agreements".  

The option in the case of purchases covered by Law No 131/2015 remained the inclusion of such 
economic operators on the Prohibited List. Article 14 paragraph 4) of the Regulation on how to 
draw up the Prohibition List, provides as grounds for which an economic operator may be 
included in the List, the fact that: "there is evidence presented by the contracting authority or the 
control body, which demonstrates that economic operators have participated in the procurement 
procedure with rigged bids, have participated as members of the group of dependent enterprises in 
the same public procurement procedure with several bids or have created unfair competition 
between participants". The Competition Council referred AGER's complaints to the Public 
Procurement Agency, which is the contracting authority responsible for including economic 
operators on the Prohibited List. However, the Agency did not include the economic operators 
concerned in the list. The Authority argued that if the Competition Council did not find an 
infringement of the Competition Act or the existence of a group of dependent undertakings, there 
was no basis for inclusion on the Prohibited List: 

 

This decision of the Agency is open to criticism and clearly contravenes Article 14 paragraph 4) of 
the Regulation on the drawing up of the Prohibited List. Paragraph 14 of the Regulation does not 
even impose as a requirement for placement on the list a finding of a violation of the Competition 
Act, which has, as its consequence, a  prohibition from participating in public procurement for 



three years. Therefore, para. 14 para. (4) of the said Regulation refers to other situations, namely 
when dependent undertakings submit bids in the same procurement procedures, and their 
dependence can also be ascertained by the Public Procurement Agency, since the Competition 
Council does not have the power to ascertain the dependence of undertakings, if this does not 
constitute an infringement of the Competition Act. 

We hope, however, that in the future the Agency will correctly apply Art. 14 para. 4) of the 
Regulation on how to draw up the Prohibited List and will thoroughly examine the cases related 
to the inclusion in the Prohibited List of dependent enterprises submitting concerted bids in 
public procurement. 

However, in the case analyzed above, the Regulation on how to draw up the Prohibition List is not 
applicable because it only refers to Law no.131/2015 on public procurement. 

Therefore, at the moment, there is no legal basis for rejecting the bids of ,Centre for Non-
Destructive Testing Ltd. and Expert Center for Carriage Manufacturing OOO, although it is certain 
that they submitted concerted bids. 

AGER, together with IDIS Viitorul, came up with a number of proposals to the Ministry of Finance 
in relation to the amendment of Law no. 74/2020. In this context, they also indicated the need for 
economic operators who submit false documents, conclude anti-competitive agreements and/or 
do not execute contracts in the framework of sectoral procurement to be included in the ban list. 
The Ministry of Finance rejected this amendment on the grounds that: 

"Not accepted. 

In the framework of the project "Consultancy services to support the elaboration of the National 
Programme for the Development of Public Procurement in Moldova and the related Action Plan", 
financed by the World Bank, one of the problems identified by the experts and requiring intervention 
at the regulatory level is the Prohibition List of Economic Operators (art. 25 of Law no. 74/2020). 
Thus, until the removal (revision) of the given provisions, national regulations will be in 
contradiction with the principles set by the TFEU and the procurement legislation at European level. 
Ensuring the contracting authority/entity the proper fulfilment of the obligations undertaken by the 
economic operators, as well as making them accountable for the performance of the obligations 
undertaken is carried out on the basis of the contractual clauses on the application of penalties, etc." 

However, the Ministry of Finance's arguments do not fully reflect the view of the SIGMA experts 
who, in the draft report to be presented on October 24, 2023, did not necessarily argue that the 
Prohibited List is a problem, but that the grounds for exclusion in the EU directives have not been 
properly transposed and leave room for excessively broad application of the exclusion criteria: 
"Furthermore, the list of banned economic operators overlaps with other grounds for exclusion and 
may generate an automatic exclusion effect for some economic operators, which is generally 
prohibited by EU law. Some exclusion grounds foreseen in the EU Directives, such as those referring 
to situations in which "the economic operator has shown significant or persistent deficiencies in the 
performance of a substantive requirement under a prior public contract" or has been "guilty of 
serious misrepresentation in supplying the information" have not been properly transposed into 
national legislation and therefore allow excessively broad application of the exclusion criteria." 



Therefore, according to the Ministry of Finance's view, until the shortcomings in the Prohibited 
List regulation are remedied, economic operators will not be included in the List for violations 
related to sectoral procurement (in fact, not even in the case of low-value purchases). However, it 
is not clear when these shortcomings will be remedied, and whether once they have been 
remedied, amendments will also be made to Law No. 74/2020 immediately, or whether it will 
again take years for more amendments to accumulate. In any case, for the time being, the problem 
highlighted in this article remains unresolved and we do not know if and when it will be resolved.  

In the case under consideration, as expected, ANSC by Decision No 03D-712-23 of 18.10.2023 
rejected the appeal, indicating that there was no act of a competent body to establish the 
conclusion of an anti-competitive agreement. ANSC added: 

"However, taking into account that until the Agency has taken its decision, the contracting entity is 
not entitled to conclude the contract, with regard to possible actions by these companies through 
withdrawal or any other possible behaviour that may appear to be motivated by the aim of forcing 
the contracting entity to designate the winning bid with the highest value submitted by the group, it 
is incumbent on the entity to refer the matter to the competent body and not to allow distortion of 
competition/termination of the procedure through collusive practices." 

In this paragraph, the ANSC has noted the main danger of such situations, namely that a single 
beneficiary uses two or more economic operators, which it controls to submit bids, one higher, 
one lower. Thus, if the bid with the lower of the two prices proposed by the associated bidders is 
also the lowest in the tender, and if a competitor's bid follows it, then that bid wins the 
procurement contract. If, however, there is no competitor between the bids, then the first 
economic operator may refuse to sign the contract, even with the loss of the bid guarantee, and 
then win a larger sum of money by signing the contract with the second economic operator, which 
offered a higher price. This would be a classic case of procurement rigging, and AGER's team has 
also detected such a case and informed the Competition Council about it. 

Another possibility for rigging tenders through concerted bidding is: if two bids with similar 
prices are submitted, the likelihood of challenge can be reduced, or the next bidder will have to 
object to the compliance/admissibility of at least two bids and not just one, as would have been 
the case if only one bid was submitted. If errors are made in one bid and it is disqualified, the 
second bid can win, or the likelihood of errors being made in two bids is lower than in one bid. 
There are other possible benefits for bad faith economic operators, but we will not refer to them 
in order to avoid them being taken over by malicious economic operators. 

The aim of those who submit rigged bids is to obtain various benefits, which, however, affect the 
interests of the contracting authorities in obtaining a contract with a lower value. We consider it 
appropriate that the given problem should be properly remedied: on the one hand, by amending 
the legislation so that the regulation on how to be included in the Prohibited List is also applicable 
to sectoral procurement, and on the other hand, the Public Procurement Agency should apply it 
properly and investigate such cases on its own, and where associated bidders are found, to note 
this with their subsequent inclusion in the Prohibited List. We also believe that the ANSC should 
also directly apply the grounds for inclusion on the Prohibited List, in order to exclude those 
economic operators who meet those grounds. In this regard, it is necessary to include such a 
possibility in Article 19 of Law No. 131/2015 on public procurement. 

https://elo.ansc.md/DownloadDocs/DownloadFileServlet?id=81098
https://revizia.md/ro/suspiciuni-de-participare-cu-oferte-trucate-la-achizitiile-publice-cazuri-identificate-de-ager/
https://revizia.md/ro/suspiciuni-de-participare-cu-oferte-trucate-la-achizitiile-publice-cazuri-identificate-de-ager/
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